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3ODLQWLIIV LQ WKHLU EULHI DOVR DVVHUW D SURFHGXUDO GXH SURFHVV FODLP

EDVHG RQ GHIHQGDQWV ³VXEMHFWLQJ WKHP WR � � � DQ H[WUD OD\HU RI
DGPLQLVWUDWLYH SURFHVV��D SURFHGXUH ZLWKRXW FOHDU� UDWLRQDO UXOHV WR ZKLFK
WKH\ FRXOG ORRN IRU JXLGDQFH LQ SODQQLQJ WR GHYHORS WKHLU SURSHUW\�´ 6HH
3ODLQWLIIV¶ %U� DW ��� 7KLV LV DFWXDOO\ D VXEVWDQWLYH GXH SURFHVV FODLP�
VLQFH WKH FODLP HVVHQWLDOO\ DPRXQWV WR DQ DWWDFN RQ WKH UDWLRQDOLW\ RI WKH
UHIHUHQGXP SURFHGXUH LWVHOI� 7KHUHIRUH� WKLV FODLP PHUJHV ZLWK WKH
VXEVWDQWLYH GXH SURFHVV DUJXPHQWV GLVFXVVHG DERYH�
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$OWKRXJK ZH DUH ERXQG E\ WKH 6L[WK &LUFXLW¶V GHFLVLRQ LQ $UWKXU Y�

&LW\ RI 7ROHGR� ��� )��G ��� ��WK &LU� ������ LW LV E\ QR PHDQV LPPXQH
IURP RXU FULWLTXH� 7KH &RXUW LQ $UWKXU UHOLHG RQ WKH 6XSUHPH &RXUW¶V
GHFLVLRQ LQ :DVKLQJWRQ Y� 6HDWWOH 6FKRRO 'LVWULFW 1R� �� ��� 8�6� ����
��� 6�&W� ����� �� /�(G� �G ��� ������ LQ IDVKLRQLQJ LWV XQLTXH WHVW IRU
HYDOXDWLQJ HTXDO SURWHFWLRQ FKDOOHQJHV WR UHIHUHQGXPV� ��� )��G DW ���
��WK &LU� ������ $Q H[DPLQDWLRQ RI WKH 6XSUHPH &RXUW¶V GHFLVLRQ LQ
:DVKLQJWRQ UHYHDOV WKDW LWV LQYDOLGDWLRQ RI DQ LQLWLDWLYH WKDW IRUEDGH
EXVLQJ IRU GHVHJUHJDWLRQ SXUSRVHV ZRXOG KDYH IDLOHG $UWKXU¶V VWULQJHQW
WHVW� 7KH 6L[WK &LUFXLW LQ $UWKXU VWDWHG WKDW WKH RQO\ LQVWDQFH ZKHQ D
SODLQWLII PD\ EULQJ DQ HTXDO SURWHFWLRQ FKDOOHQJH WR D IDFLDOO\ QHXWUDO
UHIHUHQGXP LV ZKHQ WKH ³RQO\ SRVVLEOH UDWLRQDOH´ DQLPDWLQJ WKH FLWL]HQ¶V
SHWLWLRQ LV UDFLDO ELDV���� )��G DW ���� +RZHYHU� LQ:DVKLQJWRQ� DOWKRXJK
WKH 6XSUHPH &RXUW DFNQRZOHGJHG ³WKDW YRWHUV ZHUH PRYHG WR VXSSRUW
>WKH LQLWLDWLYH@ IRU µD QXPEHU RI UHDVRQV�¶ VR WKDW µLW LV LPSRVVLEOH WR
DVFHUWDLQ DOO RI WKRVH UHDVRQV RU WR GHWHUPLQH WKH UHODWLYH LPSDFW RI WKRVH
UHDVRQV XSRQ WKH HOHFWRUDWH¶´ WKH &RXUW� EDVHG RQ LWV ILQGLQJ WKDW WKH
IDFLDOO\ QHXWUDO LQLWLDWLYH ZDV HIIHFWLYHO\ GUDZQ IRU UDFLDO SXUSRVHV�
LQYDOLGDWHG WKH LQLWLDWLYH�:DVKLQJWRQ� ���8�6� DW ���� ��� 6�&W� DW �����
$VLGH IURP FRQWUDYHQLQJ 6XSUHPH &RXUW FDVHODZ� WKH GHFLVLRQ LQ $UWKXU
DOVR VXIIHUV IURP WKH IROORZLQJ IODZ� ,W HYLVFHUDWHV WKH XVH RI WKH (TXDO
3URWHFWLRQ &ODXVH RI WKH )RXUWHHQWK $PHQGPHQW LQ WKH FRQWH[W RI
FKDOOHQJLQJ UHIHUHQGXPV� $ SODLQWLII ZLOO DOPRVW QHYHU EH DEOH WR SURYH
WKDW UDFLDO ELDV ZDV WKH ³RQO\ SRVVLEOH PRWLYDWLRQ´ EHKLQG D UHIHUHQGXP
WKDW RWKHUZLVH IXUWKHUV UDFLDO GLVFULPLQDWLRQ� 0RUHRYHU� LI ��� RI WKH
SURSRQHQWV RI D K\SRWKHWLFDO UHIHUHQGXP ZHUH PRWLYDWHG E\ UDFLDO ELDV�
WKH UXOH LQ $UWKXU ZRXOG QRQHWKHOHVV UHTXLUH FRXUWV WR JLYH HIIHFW WR WKH
RYHUW UDFLDO SUHMXGLFH RI WKH PDMRULW\�
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7KH FRXUW LQ $UWKXU Y� &LW\ RI 7ROHGR PDGH LW FOHDU WKDW LWV FRQFHUQ

FHQWHUHG RQ WKH SURSULHW\ RI RYHUWXUQLQJ WKH UHVXOWV RI IDFLDOO\ QHXWUDO
UHIHUHQGXPV� ��� )��G ���� ��� ��WK &LU� ����� �³>7@KLV FRXUW ZLOO QRW
OLJKWO\ VHW DVLGH WKH UHVXOWV RI YRWHU UHIHUHQGXPV�´��

�
,QGHHG� WKH 2KLR 6XSUHPH &RXUW KDV DOUHDG\ DFFRPSOLVKHG WKDW HQG

E\ ILQGLQJ WKDW WKH GHIHQGDQWV¶ XVH RI WKH UHIHUHQGXP LQ WKLV FDVH YLRODWHG
WKH 2KLR &RQVWLWXWLRQ� 6HH %XFNH\H &PW\� +RSH )RXQG� Y� &LW\ RI
&X\DKRJD )DOOV � ��� 1�(� �G ���� ��� �2KLR ����� �³7KH SDVVDJH E\
D FLW\ FRXQFLO RI DQ RUGLQDQFH DSSURYLQJ D VLWH SODQ IRU WKH GHYHORSPHQW
RI ODQG� SXUVXDQW WR H[LVWLQJ ]RQLQJ DQG RWKHU DSSOLFDEOH UHJXODWLRQV � � �
LV QRW VXEMHFW WR UHIHUHQGXP SURFHHGLQJV�´��
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